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Overview

The Commission should find that the NewSun PPAs require PGE to pay the QF the fixed-price On-Peak and Off-Peak 
rates in Tables 6a and 6b of Schedule 201 for fifteen years after the Commercial Operation Date.

Rule:Must construe contract as a whole in its context to determine the objective understanding of “‘a reasonably 
intelligent person acquainted with all operative usages and knowing all the circumstances . . . other than oral 
statements by the parties of what they intended it to mean.’” 1

Discussion:  Every level of analysis supports NewSun Parties’ interpretation, including:

(1) Intent of the Commission’s policy established in Order No. 05-584 giving rise to the contracts; 

(2) Text of the 2015 Standard Renewable Contract Form and Schedule 201, viewed as a whole and giving effect to 
all provisions;

(3) Common industry usage of the generalized language in PGE’s Schedule 201; and

(4) Nothing in the NewSun PPAs states the fixed price option only “is available for a maximum period of fifteen 
years immediately following the effective date[,]”2 because PGE withdrew such language from its initial drafts.

1 Harty v. Bye, 258 Or 398, 404, 483 P2d 458 (1971) (quoting Restatement of Contracts, § 230)
2 CREA -NIPPC-REC /204, Sanger/6
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As noted, although it is unclear whether Verizon's tariff should be considered merely a contract, 
Oregon courts have applied rules of contract interpretation to tariffs in the past. See, 
e.g., Green Mountain Log Co. v. Columbia & Nehalem River R.R., 146 Or. 461, 471, 30 P.2d 
1047 (1934). Under Oregon contract law, if a contract provision is ambiguous on its face, the 
court proceeds to examine the disputed provision “in the broader context of the [contract] as a 
whole. If—and only if—the ambiguity persists, [the court] construe[s] the [contract] against the 
drafter.” Rick Franklin Corp. v. State ex rel. Dep't of Transp., 207 Or.App. 183, 195 n. 8, 140 
P.3d 1136 (2006) (citations omitted). Here because the provision at issue is ambiguous and 
both interpretations suggested by the parties are problematic, the Court applies the rule of 
contract interpretation set out in Rick Franklin and interprets this provision against Verizon as 
the drafter of the tariff.

Verizon Nw., Inc. v. Main St. Dev., Inc., 693 F. Supp. 2d 1265, 1274 (D. Or. 2010)

PGE Summary Judgment
Reply, Page 11
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PGE Contract Form
PGE Ex 107
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PGE Contract Form
PGE Ex 107
Macfarlane / Page 37-38
(Emphasis added)

4.5. During the Renewable Resource Deficiency Period, Seller shall provide 
and PGE shall acquire the RPS Attributes for the Contract Years as specified in the 
Schedule and Seller shall retain ownership of all other Environmental Attributes (if 
any). During the Renewable Resource Sufficiency Period, and any period within the 
Term of this Agreement after completion of the first fifteen (15) years after the 
Commercial Operation Date, Seller shall retain all Environmental Attributes in 
accordance with the  Schedule. The Contract Price includes full payment for the Net 
Output and any RPS Attributes transferred to PGE under this Agreement.



Alfalfa PPA
PGE Ex 101
Macfarlane / Page 7



Schedule 201
PGE Ex 101
Macfarlane / Page 25

PURPOSE

To provide information about Standard Avoided Costs and Renewable Avoided Costs, 
Standard Power Purchase Agreements (PPA) and Negotiated PPAs, power purchase 
prices and price options for power delivered by a Qualifying Facility (QF) to the 
Company with nameplate capacity of 10,000 kW (10 MW) or less.

PPA

A Seller must execute a PPA with the Company prior to delivery of power to the 
Company. The agreement will have a term of up to 20 years as selected by the QF.



Schedule 201
PGE Ex 101
Macfarlane / Page 26

Renewable Avoided Costs are based on forward market price estimates through the 
Renewable Resource Sufficiency Period, the period of time during which the Company's 
Renewable Avoided Costs are associated with incremental purchases of energy and 
capacity from the market. For the Renewable Resource Deficiency Period, the 
Renewable Avoided Costs reflect the fully allocated costs of a wind plant including 
capital costs.

The Company will pay the Seller either the Off-Peak Standard Avoided Cost pursuant to 
Tables 1b, 2b, or 3b or the Off-Peak Renewable Avoided Costs pursuant to Tables 4b, 
5b or 6b for: (a) all Net Output delivered prior to the Commercial Operation Date…



Schedule 201
PGE Ex 101
Macfarlane / Page 30

This option is available for a maximum term of 15 years.

Sellers with PPAs exceeding 15 years will receive pricing equal to the Mid-C Index Price 
and will retain all Environmental Attributes generated by the facility for all years up to five 
in excess of the initial 15.



Schedule 201
PGE Ex 101
Macfarlane / Page 36



NewSun Parties Ex. 200
Harnsberger, Page 2
(emphasis added)

based on my 30 years of experience of working with developers, investors and 
lenders in energy generation facilities and terminology used in the industry, the 
ordinary understanding of the words used in PGE’s Schedule 201 is that PGE 
will pay the fixed prices for 15 years after operation of the facility; the position 
that PGE will only pay fixed prices for 15 years immediately following 
execution of the PPA would be very surprising to most industry participants
from the words PGE used in the Schedule 201.
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NewSun's Interpretation

PGE's Interpretation

Contract Year 
(as defined in PPA Section 1.7)

Contract Price during 16 year PPA Power Sale Term

Fixed Prices Market Prices

*For purpose of illustration, this chart assumes the QF achieved the 
Commercial Operation Date on January 1, 2019.

Chart 1



*For purpose of illustration, this chart assumes the QF achieved the 
Commercial Operation Date on January 1, 2019.

Chart 2



*For purpose of illustration, this chart assumes the QF achieved the 
Commercial Operation Date on January 1, 2019.

Chart 3

PPA Section 4.5

PGE's Interpretation of Schedule 201

PGE's Interpretation
Inconsistent RPS/EA Ownership

NewSun Owns RPS/EAs PGE Owns RPS/EAs

Calendar Year  2019  2020  2021   2022     2023   2024   2025   2026    2027   2028   2029   2030   2031   2032  2033   2034  2035
Contract Year      0          1         2          3         4         5         6           7          8         9          10        11        12       13  14        15       16



PGE’s interpretation reforms Section 4.5 as follows:

[A]fter completion of the first fifteen (15) years after the Commercial 
Operation Date Effective Date, Seller shall retain all Environmental 
Attributes in accordance with the Schedule.



Term/term: Schedule 201’s description of a “term” of power sales does not have the same 
meaning as “Term” in Section 1.38 of the contract form
• “term” is not capitalized in Schedule 201’s phrase “maximum term of 15 years”

• Schedule 201 capitalizes defined words, including Environmental Attributes, Mid-C Index Price, RPS Attributes, Prudent 
Electrical Practices, Commercial Operation Date, Maximum Net Output, On-Peak, Off-Peak, Net Output, and Point of Delivery1

• Post-UM 1805 Schedule 201 still states the fixed price option “is available for a maximum term of 15 years”

• Order No. 05-584 used the word “term” to mean a period of power sales

• Normal industry usage of a “maximum term of 15 years” means a period of power sales

• PacifiCorp uses the word “term” in its Schedule 37 to mean a period of power sales

• PGE’s interpretation creates a conflict with Section 4.5

• PGE conflates the 15-year and 20-year periods into the single word “term”2

• Using the definition of “Term” results in “a maximum [period beginning on the Effective Date and ending on the Termination 
Date] of 15 years”

• Term is over 15 years

1 See NewSun’s Parties’ Motion for Summary Judgment at 45-47
2 See PGE’s Summary Judgment Reply Brief at 30-32



2. Prices are fixed at the time that the contract is signed by both the Renewable Qualifying Facility and 
the Company and will not change during the term of the contract. Renewable Fixed Avoided Cost Prices 
are available for a contract term of up to 15 years and prices under a longer term contract (up to 20 
years) will thereafter be under the Firm Market Indexed Avoided Cost Price…. A Renewable Qualifying 
Facility choosing the Renewable Fixed Avoided Cost pricing option must cede all Green Tags generated 
by the facility, as defined in the standard contract, to the Company during the Renewable Resource 
Deficiency Period identified on page 6, except that a Renewable Qualifying Facility retains ownership of 
all Environmental Attributes generated by the facility, as defined in the standard contract, during the 
Renewable Resource Sufficiency Period identified on page 6 and during any period after the first 15 
years of a longer term contract (up to 20 years).

PacifiCorp Schedule 37
Adams Decl., Ex. E, Page 19
(emphasis added)



PacifiCorp Standard Contract
Adams Decl., Ex. E, Page 39
(emphasis added)



PacifiCorp Standard Contract
Adams Decl., Ex. E, Page 45
(emphasis added)

Section 5.5.2 (Fixed Price Seller Only): PacifiCorp waives any claim to Seller’s 
ownership of Environmental Attributes during the Renewable Resource 
Sufficiency Period, and any period within the Term of this Agreement after 
completion of the first fifteen (15) years after the Scheduled Initial Delivery 
Date.



Idaho Power Schedule 85
Adams Decl., Ex. F, Page 21
(emphasis added)



Adam Bless E-Mail
CREA-NIPPC-REC Ex. 204
Sanger, Pages 1-2



Adam Bless E-Mail
CREA-NIPPC-REC Ex. 204
Sanger, Page 6



PGE Ex 200
True, Page 5
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